
COMERICA BANK, a Texas banking 
association, 

Plaintiff, 

IN THE CIRCUIT COURT OF THE 17TH 
JUDICIAL CIRCUIT IN AND FOR 
BROWARD COUNTY, FLORIDA 

CASE NO. 12-013597(18) 

vs. 

TROPIC RANCH, INC. a Florida 
corporation, H.K. HOTEL 
MANAGEMENT, LLC, a Michigan limited 
liability company, HANNA KARCHO-
POLSELLI, individually, BROWARD 
COUNTY, FLORIDA, a political 
subdivision of the State of Florida, and 
KENNETH A. FRANK, individually, 

Defendants. 
/ 

PLAINTIFF COMERICA BANK'S 
AMENDED MOTION FOR SUMMARY FINAL JUDGMENT OF FORECLOSURE 

Plaintiff Comerica Bank, a Texas banking association ("Comerica"), by and through its 

undersigned counsel and pursuant to Florida Rule of Civil Procedure 1.510, moves this Court for 

entry of Summary Final Judgment as to Counts III and IV of its Complaint for Foreclosure and 

Damages, and as grounds states: 

I. INTRODUCTION 

1. This action began on May 10, 2012 with the filing of Comerica's Complaint for 

Foreclosure and Damages ("Complaint"), in which Comerica seeks, among other things, a 

judgment of foreclosure against Defendants Tropic Ranch, Inc. ("Tropic Ranch"), Broward 

County, Florida (the "County"), and Kenneth A. Frank ("Frank"). 

1 Action to Foreclose Mortgage on Real Property Securing Notes. 
" Action to Foreclose Mortgage on Personal Property Secured by the Notes. 
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2. Tropic Ranch answered the Complaint on July 26, 2012 and raised several 

affirmative defenses, none of which is sufficient to prevent this Court's entry of Summary Final 

Judgment of Foreclosure in Comerica's favor. 

3. The County answered the Complaint on May 16, 2012, but did not raise any 

defenses. 

4. Defendant Frank failed to respond to the Complaint in any way and accordingly, 

the Clerk entered a Default against him on August 16, 2012. 

II. STATEMENT OF UNDISPUTED FACTS 

5. The following relevant facts are not in dispute and are supported by the amended 

affidavit of Alan Blankstein, attached hereto as Exhibit "A." 

6. On December 6, 2006, Comerica agreed to lend H.K. Hotel Management, LLC 

("H.K. Hotel") a principal sum of Three Million One Hundred Eighty-Five Thousand and 

No/Dollars ($3,185,000.00) (the "H.K. Loan"). Ex. A f 5. 

7. As evidence of the H.K. Loan, H.K. Hotel executed and delivered to Comerica a 

Variable Rate - Installment Note ("H.K. Note"). Ex. A ^ 6. A true and correct copy of the H.K. 

Note is attached to the Complaint as Exhibit "A." 

8. On December 6, 2006, Comerica also agreed to lend Hanna Karcho-Polselli 

("Karcho-Polselli") a principal sum of One Million and No/Dollars ($1,000,000.00) (the 

"Karcho-Polselli Loan") (collectively with the H.K. Loan, the "Loans"). Ex. A f 5. Karcho-

Polselli executed and delivered to Comerica a Variable Rate - Installment Note ("Karcho-Polselli 

Note") (collectively with the H.K. Note, the "Notes"). Ex. A f̂ 6. A true and correct copy of the 

Karcho-Polselli Note is attached to the Complaint as Exhibit "C." 



9. On December 6, 2006 , to secure repayment of the Notes, Tropic Ranch executed 

and delivered to Comerica a Continuing Collateral Mortgage ("Mortgage"). The Mortgage was 

recorded on December 7, 2006 in Official Records Book 43229 at Page 1947 of the Public 

Records of Broward County, Florida. A true and correct copy of the Mortgage is attached to the 

Complaint as Exhibit "F." 

10. The Mortgage grants Comerica a lien on real property located in Broward County, 

Florida (hereinafter the "Subject Real Property"), as more fully described below and in Exhibit A 

of the Mortgage. See Compl. Ex. F at 1. The current legal description of the Subject Real 

Property is: 

Lots 15 and 16, Block 8 of Lauderdale By The Sea, according to the Plat thereof 
as recorded in Plat Book 6, Page 2 of the Public Records of Broward County, 
Florida. 

11. Tropic Ranch claims an interest in the Property that is the subject of this 

foreclosure action by virtue of the deeds recorded on December 7, 2006 in Official Records 

Book 43299 at Pages 1916, 1918, 1920, 1922, 1924, 1926, 1928, 1930, 1932, 1934, 1936, 1938, 

1941, 1943, and 1945 of the Public Records of Broward County. 

12. The County may claim some interest in the Property that is the subject of this 

foreclosure action by virtue of the Findings of Fact, Conclusions of Law and Order dated 

February 2, 2011 and recorded on February 8, 2011 in Official Records Book 47704 at Page 

1461; the Findings of Fact, Conclusions of Law and Order recorded on May 12, 2011 in Official 

Records Book 47913 at Page 893; the Findings of Fact, Conclusions of Law and Order recorded 

on May 12, 2011 in Official Records Book 47913 at Page 895; and by virtue of the Broward 

County Tourist Development Tax Warrant Lien dated August 9, 2009 and recorded on 

3 The Mortgage is not dated, but states that the Notes were executed on the same date as the Mortgage. The Notes 
were executed on December 6, 2006. See Compl. Ex. A, Ex. C. 
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September 1, 2009 in Official Records Book 46493 at Page 873 of the Public Records of 

Broward County. 

13. Frank may claim some interest in the Property that is the subject of this 

foreclosure action by virtue of the Notice of Claim of Lien recorded on September 21, 2011 in 

Official Records Book 48202 at Page 188 of the Public Records of Broward County. 

14. The Mortgage also grants Comerica a security interest in all personal property, as 

more fully described below (the "Subject Personal Property"), located in or used or procured for 

use in connection with the Subject Real Property, at the time the Mortgage was executed or 

thereafter. See Compl. Ex. F at 1-2. 

15. Pursuant to the Mortgage, Tropic Ranch absolutely and unconditionally 

mortgaged, warranted, and assigned to Comerica all of Tropic Ranch's right, title and interest 

existing at the time the Mortgage was executed and thereafter arising in and to the rents, issues, 

profits, revenues, accounts and general intangibles arising from the Subject Real Property or 

relating to any business conducted by Tropic Ranch thereon under present or future leases, 

licenses or otherwise. See Compl, Ex. F at 1. 

16. To further perfect the security interest granted by the Mortgage and other loan 

documents in the Subject Personal Property, Tropic Ranch delivered to Comerica a Uniform 

Commercial Code Financing Statement (the "UCC-1"). The UCC-1 was filed with the Florida 

Secretary of State under File Number 200604304976 on March 6, 2006. A true and complete 

copy of the UCC-1 is attached to the Complaint as Exhibit "G." 

17. The current legal description of the Subject Personal Property is: 

Together with (a) all related easements, hereditaments, appurtenances, rights, 
licenses and privileges; (b) all buildings and improvements situated under, upon 
or over any of the above described land; (c) all the rents, issues, profits, revenues, 
accounts and general intangibles arising from the above described land, or relating 



to any business conducted by the Mortgagor on it, under present or future leases, 
licenses or otherwise; (d) all machinery, equipment, goods, fixtures, and articles 
of personal property of every kind and nature (other than Household Goods, as 
defined by 12 CFR 227.12, as amended from time to time, and other than 
consumer goods, as defined in the Uniform Commercial Code, unless such goods 
were purchased with the proceeds of any loan specifically referenced as being 
secured by the Mortgage), owned by Mortgagor and/or Borrower now or later 
located upon the above described land and useable in connection with any present 
or future operation on the land including, without limit, all lighting, heating, 
cooling, ventilating, air-conditioning, incinerating, refrigerating, plumbing, 
sprinkling, communication and electrical systems, and all general intangibles, 
including without limit software, acquired or used in connection therewith, (e) all 
"as-extracted collateral", and (f) all awards or payments, and interest on them, 
made with respect to the premises as a result of (i) any eminent domain 
proceeding, (ii) any street grade alteration, (iii) any loss of or damage to any 
building or other improvement, (iv) any other injury to or decrease in the value of 
the premises, (v) any refund due on account of the payment of real estate taxes, 
assessments or other charges levied against the premises or (vi) any refund of 
utility deposits or right to any tenant deposit. 

18. Comerica is the owner and holder of the original Notes, Mortgage, and, UCC-1, 

and all other documents evidencing and/or securing the Loans (hereinafter collectively referred 

to as the "Loan Documents"). Ex. A f̂ 7. 

19. On June 9, 2010, H.K. Hotel, Karcho-Polselli and Tropic Ranch entered into a 

Forbearance Agreement with Comerica, as amended on September 3, 2010 and again on May 5, 

2011 (collectively, the "Forbearance Agreement"). Ex. A f̂ 8. A true and correct copy of the 

Forbearance Agreement is attached to the Complaint as Composite Exhibit "H." 

20. Under the Forbearance Agreement, Tropic Ranch waived: 

ALL CLAIMS, CAUSES OF ACTION, DEFENSES, COUNTERCLAIMS OR 
OFFSETS AND/OR ALLEGATIONS BORROWERS AND/OR 
GUARANTORS MAY HAVE OR MAY HAVE MADE OR WHICH ARE 
BASED ON FACTS OR CIRCUMSTANCES ARISING AT ANY TIME UP 
THROUGH AND INCLUDING THE DATE OF THIS AGREEMENT, 
WHETHER KNOWN OR UNKNOWN, AGAINST ANY OR ALL OF BANK, 
BANK'S EMPLOYEES, OFFICERS, DIRECTORS, ATTORNEYS, 
STOCKHOLDERS, AFFILIATES AND SUCCESSORS AND ASSIGNS.4 

4 This waiver language is set forth in the June 9, 2010 instrument. The waiver contained in the September 3, 2010 
instrument replaces the phrase "through and including the date of this agreement" with "through and including the 
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Compl. Ex. H. 

21. The Loans are in default for, among other things: 

a) Failure to pay Comerica the sum of $21,690.84 to reimburse Comerica for 

a portion of the protective advance for 2009 and 2010 real property taxes, which 

payment was due by July 31, 2011 under Section 6 of the May 5, 2011 

amendment to the Forbearance Agreement; 

b) Failure to provide to Comerica by May 31, 2011 evidence that the 

conditions of Section 13 of the Forbearance Agreement (regarding discharge of 

certain liens) have been met; 

c) Failure to provide Comerica with evidence of a broker listing as set forth 

in Section 18 of the Forbearance Agreement; 

d) Failure to pledge to Comerica a first priority security interest in certain 

bank accounts by April 15, 2011 as required under Section 26 of the Forbearance 

Agreement; and 

e) Failure to deliver to Comerica by May 16, 2011 a fully executed personal 

financial statement for Remo Polselli, as described in Section 27 of the 

Forbearance Agreement. 

Ex. A U 9. 

39. Additionally, Tropic Ranch failed to maintain real property insurance coverage 

for the Subject Real Property and failed to pay the personal property taxes due for 2010 in the 

amount of $385.04, and failed to pay the personal property taxes due for 2011 in the amount of 

date of this amendment." Similarly, the waiver contained in the May 5, 2011 instrument clarifies the same sentence 
to indicate the waiver is "through and including the date of the second amendment." 



$391.60. Id. If 15. Tropic Ranch also failed to pay the real property taxes due for 2011 in the 

amount of $42,177.25. Id. 

40. As a result of the foregoing breaches and pursuant to the terms of the Loan 

Documents, Comerica, by virtue of this action, declared the entire outstanding balances of the 

Notes immediately due and payable, together with title search expenses for ascertaining 

necessary parties to this action, advances for taxes, insurance, protection of the Subject Real and 

Personal Property, the costs of this action and attorneys' fees. Id. 115. 

41. Pursuant to the Loan Documents, a total of $3,918,177.16 is due and owing to 

Comerica, as follows: 

H.K. Note 
Principal $2,939,683.18 
Past due and accrued interest $ 220,288.43 
Late fees $ 300.21 
TOTAL DUE ON H.K. NOTE AS OF JANUARY 23, 2013 $3,160,271.82 
Per diem interest beginning January 24, 2013 $ 362.43 

Karcho-Polselli Note 
Principal $ 698,914.13 
Past due and accrued interest $ 58,919.41 
Late fees $ 71.80 
TOTAL DUE ON KARCHO-POLSELLI NOTE 
AS OF JANUARY 23, 2013 $ 757,905.34 

Per diem interest beginning January 24, 2013 $ 86.17 

GRAND TOTAL S3.918.177.16 

Ex. A f̂ 12. 

42. Comerica has not been paid the sums due under the Loan Documents. Ex. A \ 

13. 

43. Comerica retained the law firm of Holland & Knight LLP to represent it in this 

matter and is obligated to pay its counsel a reasonable fee, which is secured under and pursuant 

to the lien of the Loan Documents. Ex. A, If 5-6. The attorneys' fees charged to Comerica total 
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$45,791.68 through January 16, 2013, and the costs total $3,299.41 through January 16, 2013. 

See Affidavit as to Services Rendered and Expenses Incurred, attached hereto as Exhibit "B." 

III. LEGAL ARGUMENT 

A. Standard for Summary Judgment 

44. Florida Rule of Civil Procedure 1.510(c) provides that summary judgment "shall 

be rendered forthwith if the pleadings and summary judgment evidence on file show that there is 

no genuine issue as to any material fact and that the moving party is entitled to judgment as a 

matter of law." Fla. R. Civ. P. 1.510(c) (2012). 

45. Here, the initial burden rests upon Comerica, as movant, to demonstrate the 

nonexistence of any genuine issue of material fact. See DeMesme v. Stephenson, 498 So. 2d 673, 

675 (Fla. 1st DCA 1986). Comerica does not, however, initially carry the burden of exhausting 

the pros and cons of the evidence, or even examining all of its opponent's witnesses. See id. 

Comerica is only required to offer sufficient admissible evidence to support its claim of the non­

existence of a genuine issue. Id. 

46. Once the movant tenders competent evidence to support its motion, the opposing 

party must come forward with counter-evidence sufficient to reveal a genuine issue of material 

fact. Zabrani v. Riveron, 495 So. 2d 1195, 1199 (Fla. 3d DCA 1986); see also DeMesme, 498 

So. 2d at 675; Johnson v. Gulf Life Ins. Co., 429 So. 2d 744, 746 (Fla. 3d DCA 1983). See also 

Carbonell v. Bell South Telecomm., Inc., 675 So. 2d 705, 706 (Fla. 3d DCA 1996) (party entitled 

to summary judgment when it meets burden of showing absence of material disputed issues and 

opposing party fails to refute or challenge moving party's evidence and establish triable issue of 

fact). 



47. The opposing party may not raise paper issues or merely assert that an issue 

exists. Johnson, 429 So. 2d at 746. Moreover, a non-moving party may not rely on bare, 

conclusory assertions in the pleadings to oppose a summary judgment. Bryant v. Shands 

Teaching Hospital and Clinics, Inc., 479 So. 2d 165, 168 (Fla. 1st DCA 1985). 

B. Comerica Is Entitled to Summary Final Judgment as to the Foreclosure 
Counts of Its Complaint. 

48. The record conclusively establishes that Tropic Ranch is obligated to repay the 

Loans pursuant to the terms of the Notes. Compl., Exs. A, C. Likewise, the record conclusively 

establishes that Tropic Ranch defaulted on its monetary and non-monetary obligations under the 

Loan Documents. See Ex. A ^ | 9-13. 

49. "Failure to pay goes to the heart of the agreement between the mortgagor and 

mortgagee, and is not a mere technical breach." Smiley v. Mfd. Housing Assocs. Ill Ltd. P'ship, 

679 So. 2d 1229, 1232 (Fla. 2d DCA 1996). Accordingly, as a matter of law, Comerica is 

entitled to foreclose the Mortgage as a result of Tropic Ranch's failure to pay those sums due and 

owing under the Notes. See id. 

C. Tropic Ranch's Affirmative Defenses Lack Merit. 

50. Tropic Ranch has asserted three5 affirmative defenses to the foreclosure counts of 

the Complaint: (i) failure to post non-resident cost bond; (ii) equitable estoppel; and (iii) accord 

and satisfaction. 

51. All of these affirmative defenses fail for one simple reason: Tropic Ranch waived 

them in the Forbearance Agreement. See Compl. Comp. Ex. H. 

5 Tropic Ranch asserted three additional defenses that do not affect the foreclosure relief Comerica seeks. 
Specifically, Tropic Ranch and guarantors H.K. Hotel and Karcho-Polselli asserted an alleged "failure of conditions 
precedent" in connection with Comercia's efforts to collect on the Guaranties described in the Complaint. Tropic 
Ranch also asserted the defense of "failure to mitigate," which speaks to Comerica's counts for damages, and the 
defense of "right to surplus proceeds," which merely addresses the issue of whether Tropic Ranch is entitled to any 
surplus funds after the foreclosure is completed and after the Subject Real Property is sold. 



52. Additionally, however, these affirmative defenses fail substantively. 

53. Tropic Ranch's first defense fails because Comerica did indeed post a non­

resident cost bond with the Clerk of Court. A true and correct copy of Comerica's Notice of 

Filing Non-Resident Cost Bond Pursuant to Section 57.011 of Florida Statutes is attached hereto 

as Exhibit "C." 

54. Tropic Ranch's equitable estoppel defense fails as a matter of law. Tropic Ranch 

contends that Comerica represented to Tropic Ranch that Comerica "would negotiate 

reinstatement of the subject loan and forbear legal action, which [is] contrary to the position 

asserted in Plaintiffs Second Amended Complaint [sic]6." Defs.' Answer & Aff. Defs. Tropic 

Ranch, however, has not produced anything in writing to support its contention nor does it claim 

such writing exists. 

55. Therefore, Tropic Ranch's equitable estoppel defense is legally insufficient under 

section 687.0304 of the Florida Statutes, which has been called "Florida's Banking Statute of 

Frauds." See Coral Reef Land Drive Dev., LLC v. Duke Realty Ltd. P'ship, 45 So. 3d 897, 903 

(Fla. 3d DCA 2010). Section 687.0304 states that a borrower may not take legal action on "an 

agreement to lend or forbear repayment of money, goods, or things in action, to otherwise extend 

credit, or to make any other financial accommodation" unless "the agreement is in writing, 

expresses consideration, sets forth the relevant terms and conditions, and is signed by the creditor 

and the debtor." Id. (emphasis supplied); see also § 687.0304, Fla. Stat. (2012). 

56. As a result, its defense of equitable estoppel fails as a matter of law. See Coral 

Reef Land Drive Dev., LLC, 45 So. 3d at 902-03 (affirming trial court's entry of summary 

6 Comerica did not, in fact, file a Second Amended Complaint in this action. Comerica presumes that this reference 
is a typographical error and that Tropic Ranch intended instead to refer to the Complaint. 
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judgment of foreclosure and denial of borrower's affirmative defenses and counterclaims based 

on estoppel). 

57. Finally, Tropic Ranch argues accord and satisfaction; namely, that Comerica 

"received funds for allocation to the note, but wrongfully refused to apply them to the note, 

precluding the relief sought pursuant to the subject Guaranties." Defs.' Answer & Aff. Defs. at 

3. Comerica Bank has asked for all documents and facts supporting this contention through 

formal discovery, which Tropic Ranch refuses to provide. 

58. Discharge of a claim by accord and satisfaction means a discharge by the 

rendering of some performance different in content from that which was claimed as due, and the 

acceptance of such performance by the claimant as full satisfaction of his claim. Share v. 

Medina, 50 So. 3d 705, 706 (Fla. 4th DCA 2010). Tropic Ranch has failed to establish such an 

agreement that was mutually intended to settle a claim. 

59. Quite simply, an accord and satisfaction has not occurred between Tropic Ranch 

and Comerica under Florida law. See Share, 50 So. 3d at 706 (affirming summary judgment in 

plaintiffs favor and finding that defendant failed to show he rendered performance that would 

have discharged his obligation to repay amounts owed on subject note). 

60. Moreover, this defense fails because it is deficiently pleaded. Indeed, Tropic 

Ranch fails to allege a single fact in support of this defense, including the amount of the alleged 

funds and when they were allegedly remitted to Comerica. See id. 

61. Such pleading tactics are improper. In Florida, "[t]he requirement of certainty 

will be insisted upon in the pleading of a defense; and the certainty required is that the pleader 

must set forth the facts in such a manner as to reasonably inform his adversary of what is 

proposed to be proved in order to provide the latter with a fair opportunity to meet it and prepare 
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his evidence." Zito v. Washington Fed. Sav. & Loan Ass'n of Miami Beach, 318 So. 2d 175, 176 

(Fla. 3d DCA 1975) (emphasis supplied). Accord Walker v. Walker, 254 So. 2d 832, 834 (Fla. 

1st DCA 1971) (stating that requirement of certainty will be insisted upon in pleading of 

defense). Indeed, "[a] plaintiff is as much entitled to be aware of the ground upon which it is 

claimed he should not recover as is a defendant to be apprised of the basis of the plaintiffs 

claim." Id. 

62. Furthermore, a party is not burdened with resorting to discovery to be apprised of 

the essentials of the charge made against him. Romans v. Warm Mineral Springs, Inc., 155 So. 

2d 183, 184 (Fla. 2d DCA 1963). Discovery was never intended to alter the requirements of 

pleading. Id. 

63. Because Tropic Ranch failed to plead any facts in support of its Fifth Affirmative 

Defense, the defense fails as a matter of law. 

64. In sum, Tropic Ranch has failed to assert any defenses that would preclude this 

Court's entry of Summary Final Judgment of Foreclosure in Comerica's favor. 

IV. CONCLUSION 

65. There are no genuine issues of material fact as to Tropic Ranch's defaults under 

the Loan Documents. The defendants have failed to plead any defenses that would preclude this 

Court's entry of a judgment of foreclosure. 

66. Summary judgment should therefore be entered in favor of Comerica and against 

Tropic Ranch as to Counts III and IV of Comerica's Complaint. 

WHEREFORE, Plaintiff Comerica Bank requests that the Court enter summary final 

judgment as to Counts III and IV of its Complaint against Tropic Ranch in the amounts due 

Comerica, including principal, interest, late charges, costs, expenses, and attorneys' fees; decree 
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that the mortgage lien interests of Comerica are superior and paramount to all liens, rights, title 

and interest of any Defendant, or any party claiming by, through, under or against any 

Defendant, and that such liens, rights, title or interest of any Defendant named herein or hereafter 

made a Defendant or any party claiming by, through, under or against any Defendant be forever 

barred and foreclosed; and that the Court retain jurisdiction over this matter to enter such further 

orders as may be necessary and proper. 

Dated: January^, 2013 HOLLAND & KNIGHT LLP 
Counsel for Comerica Bank 
515 East Las Olas Boulevard, Suite 1200 
Fort Lauderdale, FL 33301 
954-525-1000 (telephone) 
954-463-2030 (fax) 

By:. 
Brian K. Hole 
Florida Bar No. 0019968 
brian.hole@hklaw.com 
Joshua R. Levenson 
Florida Bar No. 0056208 
j oshua. levenson@hklaw. com 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

U.S. Mail or email this SO day of January, 2013 to all parties on the attached Service List in 

the authorized manner specified. 

HOLLAND & KNIGHT LLP 

By: Xasg^CZiZB' y<L s-^Sea&er ^ / ^ - ^ f 

Brian K. Hole 
Florida Bar No. 0019968 

13 

mailto:brian.hole@hklaw.com


SERVICE LIST 
Michael S. Tobin, Esq. 
Orlando R. Cicilia, Esq. 
Rothman & Tobin,.P.A. 
11900 Biscayne Boulevard, Suite 740 
Miami, FL 33181 
PH (305) 895-3225 
FX (305) 895-7175 
Email: mtobin@thothmanandtobin.com; ocicilia^rothmanandtobin.com; 
bfortiuKgtro thmanandtobin.com 
Counsel for Tropic Ranches, Inc., H.K. Hotel Management, LLC, and Hanna Karcho-Polselli 
[Via Email] 

Maya A. Moore, Esq. 
Joni Armstrong Coffey, Esq. 
County Attorney for Broward County 
Office of the County Attorney 
Governmental Center, Suite 423 
115 South Andrews Avenue 
Fort Lauderdale, FL 33301 
Phone: (954)357-7600 
Fax: (954)357-7641 
Email: mmoore@broward.org 
Counsel for Broward County 
[Via Email] 

Kenneth A. Frank, Pro Se 
2310 East Atlantic Boulevard, Suite 206 
Pompano Beach, FL 33062 
E-mail: kenknaassociates(a),gmail.com 
[Via U.S. Mail and Email] 
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